IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
IN AND FOR HARDEE, HIGHLANDS, AND POLK COUNTIES, FLORIDA
ADMINISTRATIVE ORDER NUMBER 3-33.0
IN RE: HOMESTEAD RESIDENTIAL MORTGAGE FORECLOSURE MEDIATION
Whereas, on January 6, 2012, the Court suspended its managed mediation program for
residential mortgage foreclosure cases as a result of the Florida Supreme Court’s termination of
the statewide managed mediation program. However, the timely resolution of residential
mortgage foreclosure cases in the Tenth Judicial Circuit continues to be a concern; and
Whereas, Rule 2.215(b)(3), Florida Rules of Judicial Administration, authorizes the chief
judge to “develop an administrative plan for the efficient and proper administration of all courts
within the circuit;” and
Whereas, the Court has determined that voluntary mediation of homestead residential
mortgage foreclosure actions will facilitate the laudable goals of communication and problemsolving between the parties with the emphasis on self-determination; and
Whereas, mediation of these cases will facilitate and provide a more efficient use of
limited judicial and clerk resources in a court system that is already overburdened and
underfunded.
NOW, THEREFORE, IT IS ORDERED:
1.

Delivery of Notice of Homestead Residential Foreclosure Mediation with Summons.
After the effective date of this Administrative Order, in all actions to foreclose a
mortgage on residential property, the clerk of court shall attach to the summons to be
served on each defendant a notice regarding homestead residential mortgage foreclosure
mediation in the format of Exhibit 6 attached.

2.

Motion for Referral to Mediation. Due to the termination of the mandatory residential
mortgage foreclosure mediation program, mediations of homestead residential mortgage
foreclosure cases may not be held without a court order of referral as provided in Exhibit
4 attached. Instead, either party may file a motion with the Court, within 30 days of
service on the borrower of the mortgage foreclosure action, requesting that the case be
referred to mediation. Nothing in this administrative order prohibits a judge from
referring homestead residential mortgage foreclosure cases to mediation on a case-bycase basis without a request for a referral to mediation. See Fla. Stat. § 44.102; Fla. R.
Civ. P. 1.700(a).
The Court will hold a motion for referral to mediation for 5 (five) days to allow the
nonmoving party to file with the Clerk, along with a copy to the assigned judge, a
response in opposition to mediation or objections to mediation. In cases in which the
Court receives a response in opposition to mediation or objections to mediation, the Court
Page 1 of 22

will set a hearing on the motion. If the Court receives no a response in opposition to
mediation or objections to mediation, the Court will summarily enter an order granting or
denying the motion.
All mediations shall be conducted in accordance with the Florida Rules of Civil
Procedure and the Florida Rules for Certified and Court-Appointed Mediators.
3.

Pre-Suit Mediation. Mortgage lenders, whether private individuals, commercial
institutions, or mortgage servicing companies, are encouraged to use any form of
alternative dispute resolution, including mediation, before filing a mortgage foreclosure
lawsuit with the clerk of the court. Lenders are encouraged to enter into the mediation
process with their borrowers prior to filing foreclosure actions with the clerk of the court
to reduce the costs to the parties for maintaining the litigation and to reduce to the
greatest extent possible the stress on the limited resources of the courts caused by the
large numbers of such actions being filed across the state and, in particular, in the Tenth
Judicial Circuit.
If the parties participated in pre-suit mediation, upon notification to the court following a
request for a referral to mediation, the parties generally will not be required to participate
in mediation again, unless ordered to do so by the presiding judge. Either party may
indicate if pre-suit mediation occurred and what the results were.
Nothing in this section precludes the presiding judge from sending the case to mediation
after suit is filed, even if pre-suit mediation resulted in an impasse or there was a breach
of the pre-suit mediation agreement.

4.

The Mediators. All referrals to mediation of homestead residential mortgage foreclosure
cases will be to a Florida Supreme Court certified circuit civil mediator who has been
trained in mediating residential mortgage foreclosure actions as outlined in Exhibit 5
attached. The parties shall have 15 days from entry of the order of referral to mediation
to agree on a particular mediator to conduct the mediation and schedule the mediation
session. If the parties are unable to agree on the use of a particular mediator, either party
may file a motion with the Court, within the 15 day time period, requesting that the Court
appoint a mediator. In those cases, mediators will be appointed, without a hearing, on a
rotational basis from a list of approved Florida Supreme Court certified circuit civil
mediators specially trained to mediate residential mortgage foreclosure actions
maintained by the Chief Judge.
All mediators electing to be added to the Chief Judge’s list of approved homestead
residential foreclosure mediators must submit a written request to the Chief Judge
certifying that they have received special training on mediating residential mortgage
foreclosure actions meeting the training standards outlined in Exhibit 5.

5.

Plaintiff’s Disclosure for Mediation. No later than 30 days after entry of the order of
referral to mediation, the borrower may submit a written request, in the format of Exhibit
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2 attached, to plaintiff’s counsel for any of the following information and documents
from the plaintiff:
i.

Documentary evidence the plaintiff is the owner and holder in due course of the
note and mortgage sued upon.

ii.

A history showing the application of all payments by the borrower during the life
of the loan.

iii.

A statement of the plaintiff’s position on the present net value of the mortgage
loan.

iv.

The most current appraisal of the property available to the plaintiff.

Plaintiff’s counsel is responsible for ensuring that the plaintiff’s disclosure for mediation
is transmitted to the borrower no later than 5 days prior to the mediation session. The
means of providing the plaintiff’s disclosure for mediation to the borrower shall be via a
secure means of transmittal. If the disclosure is electronically transmitted, it must be sent
from a secure dedicated e-mail address to a secure dedicated e-mail address. In the event
that one of the parties does not have a secure dedicated e-mail address for the disclosure
to be sent to, the party must use a public domain e-mail encryption program to ensure the
integrity, security and confidentiality of the contents of the electronic transmission.
6.

Borrower’s Disclosure for Mediation. When a homestead residential mortgage
foreclosure case has been referred by the Court for mediation, the borrower(s) (i.e., any
individual named as a party in the foreclosure action who is a primary obligor on the
promissory note which is secured by the mortgage being foreclosed upon), shall provide
the borrower’s financial disclosure for mediation to the plaintiff (i.e. the individual or
entity filing to obtain a mortgage foreclosure on residential property) no later than 30
days after entry of the order of referral to mediation. The “Borrower’s Financial
Disclosure for Mediation” means those documents described in Exhibit 1A; 1B; and 1C
(attached). The Borrower’s Financial Disclosure for Mediation will depend on what
option the borrower wants to pursue in trying to settle the action. The means of
providing the Borrower’s Financial Disclosure for Mediation to the plaintiff shall be via a
secure means of transmittal. If the disclosure is electronically transmitted, it must be sent
from a secure dedicated e-mail address to a secure dedicated e-mail address. In the event
that one of the parties does not have a secure dedicated e-mail address for the disclosure
to be sent to, the party must use a public domain e-mail encryption program to ensure the
integrity, security and confidentiality of the contents of the electronic transmission.

7.

Mandatory Appearance. When a homestead residential mortgage foreclosure case has
been referred by the Court for mediation, the appearance of all parties at such mediation
is mandatory. Pursuant to Rule 1.720, Florida Rules of Civil Procedure, unless stipulated
by the parties, a representative for the plaintiff with full settlement authority must be
physically present at the mediation along with counsel. Failure of any required person to
appear at mediation may result in sanctions pursuant to Rule 1.720(b).
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8.

Cost of Mediation. The hourly mediator rate is $200.00 per hour with a two hour
minimum. The cost of mediation shall be borne equally by the parties and must be paid
for prior to the mediation session.

9.

Written Settlement Agreement; Mediation Report. If a partial or final agreement is
reached, it shall be reduced to writing and signed by the parties and their counsel, if any.
Pursuant to rule 1.730(b), Florida Rules of Civil Procedure, if a partial or full settlement
agreement is reached, the mediator shall report the existence of the signed or transcribed
agreement to the court without comment within 10 days after completion of the
mediation. If the parties do not reach an agreement as to any matter as a result of
mediation, the mediator shall report the lack of an agreement to the court without
comment or recommendation. In the case of an impasse, the report shall advise the court
who attended the mediation. The report shall be in the format of Exhibit 3 attached.

10.

Completion. Unless otherwise ordered by the Court upon motion by either party
showing good cause, mediation must be completed within 90 days after entry of the order
of referral to mediation.
DONE and ORDERED on this 11th day of April, 2012.

Wm. Bruce Smith, Chief Judge
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EXHIBIT 1A
BORROWER’S FINANCIAL DISCLOSURE FOR MEDIATION
(LOAN MODIFICATION)
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https://www.efanniemae.com/sf/formsdocs/forms/pdf/servicingtrans/1021.pdf (redaction added)
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https://www.efanniemae.com/sf/formsdocs/forms/pdf/servicingtrans/1021.pdf (redaction added)
Page 9 of 22

EXPLANATION:
(Provide any further explanation of the hardship making it difficult for you to pay on your
mortgage.)
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EXHIBIT 1B

BORROWER’S FINANCIAL DISCLOSURE FOR MEDIATION
(SHORT SALE)
In addition to the FANNIE MAE HARDSHIP FORM 1021 in Exhibit 1A above, the
following information must be provided in a secure format on behalf of the borrower:
1. Signed purchase contract for the homestead residence;
2. Listing agreement for sale of the homestead residence Preliminary HUD-1 ; and
3. Written permission from the borrower authorizing the plaintiff or any agent of the
plaintiff to speak with the real estate agent about the borrower’s loan.
Borrowers should be reminded that the sale MUST be an arm’s length transaction, and the
property cannot be sold to anyone with close personal or business ties to the borrower.
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EXHIBIT 1C

BORROWER’S FINANCIAL DISCLOSURE FOR MEDIATION
(DEED IN LIEU OF FORECLOSURE)
In addition to the FANNIE MAE HARDSHIP FORM 1021 in Exhibit 1A above, the
following information must be provided in a secure format on behalf of the borrower:


Current title search for the homestead residence
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EXHIBIT 2

IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
IN AND FOR ________________ COUNTY, FLORIDA

Plaintiff(s),

Case No(s).:

vs.
Defendant(s).
________________________/
NOTICE OF BORROWER’S REQUEST FOR PLAINTIFF’S
DISCLOSURE FOR MEDIATION
_____________________, (printed name), as the borrower on the mortgage sued upon in
this case, hereby requests the following information and disclosure from the plaintiff pursuant to
Administrative Order 3-30.0 entered in the Tenth Judicial Circuit (mark the information and
documents requested):
___

Documentary evidence the plaintiff is the owner and holder in due course of the
note and mortgage sued upon.

___

A history showing the application of all payments by the borrower during the life
of the loan.

___

A statement of the plaintiff’s position on the present net present value of the
mortgage loan.

___

The most current appraisal of the property available to the plaintiff.

Signed on ________________________, 20___.

______________________________
(Signature)
[Certificate of Service on the parties]
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EXHIBIT 3

IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
IN AND FOR ________________ COUNTY, FLORIDA

Plaintiff(s),

Case No(s).:

vs.
Defendant(s).
________________________/
MEDIATION REPORT
Pursuant to the Court's Order, a Mediation Conference was conducted by Florida
Supreme Court Certified Circuit Court Mediator _______________ on _____________(day),
___________(date).
The following were physically present at the Mediation Conference (please print clearly
or type):
_________________________
_____________________________
Plaintiff

Plaintiff's Attorney

_________________________

______________________________

Defendant

Defendant's Attorney

Others physically present: ________________________________________________________
______________________________________________________________________________
The result of the Mediation Conference is as follows (Mediator selects only one):
_____ The parties reached an agreement. [ ] PARTIAL [ ] FULL
The agreement was [ ] reduced to writing and signed by the parties
[ ] transcribed
_____ There was no agreement.
_____ The mediation was ADJOURNED to ____________ (Day, Date and Time)

Mediator Signature: _________________________________________
[Certificate of Service]
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EXHIBIT 4

IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
IN AND FOR ________________ COUNTY, FLORIDA

Plaintiff(s),

Case No(s).:

vs.
Defendant(s).
________________________/
ORDER OF REFERRAL TO MEDIATION
AND
ORDER SETTING CASE MANAGEMENT CONFERENCE
This matter came before the Court on a motion for referral to mediation filed pursuant to
Administrative Order No. _____. The Court, having reviewed the motion and court file, and
being fully advised in the premises, hereby
ORDERS and ADJUDGES that:
1.

The above-styled action is REFERRED to mediation pursuant to Administrative
Order No. 3-33.0.

2.

The parties are DIRECTED to mediate this matter before a Florida Supreme
Court certified circuit civil mediator who has been trained in mediating residential
mortgage foreclosure actions. In the event that the parties are unable to agree on a
mediator, either party may file a motion with the Court requesting the Court to
appoint a mediator pursuant to the procedure outlined in Administrative Order
No. 3-33.0.

3.

Cost of Mediation: The hourly mediator rate is $200.00 per hour with a two hour
minimum. The cost of mediation shall be borne equally by the parties and must
be paid for prior to the scheduled mediation.

4.

The borrower must submit the Borrower’s Financial Disclosure for Mediation to
the plaintiff no later than 30 days after entry of this order. See attached Exhibit 1.

5.

Any request by the borrower for plaintiff’s disclosure must be requested in
writing, in the format of Exhibit 2 (attached), no later than 30 days after entry of
this order. If requested by the borrower, the plaintiff’s disclosure must be
transmitted no later than 5 days prior to the scheduled mediation.
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6.

The plaintiff and borrower are to cooperate and must attend the scheduled
mediation. Failure of any required person to attend the scheduled mediation may
result in sanctions. See Fla. R. Civ. P. 1.720.

7.

CASE MANAGEMENT CONFERENCE: Pursuant to Rule 1.200, Florida Rules
of Civil Procedure, a CASE MANAGEMENT CONFERENCE, in the abovestyled action will be held on the ______ day of ___________, 20___, at
_______AM/PM, before the Honorable _____________________, in Hearing
Room ______, at the Polk County Courthouse, 255 North Broadway, Bartow,
Florida. Parties and their counsel, if any, must attend.
WARNING: If a party fails to attend in person or by counsel, the Court may
dismiss the case, strike the party’s pleadings, or take any other action the Court
deems appropriate.

PLEASE GOVERN YOURSELF ACCORDINGLY.
DONE and ORDERED on this ______ day of ______.

____________________________________
CIRCUIT JUDGE

Copies:

In you are a person with a disability who needs any accommodation in order to
participate in this proceeding, you are entitled, at no cost to you, to the provision of
certain assistance. Please contact the Office of the Court Administrator, 255 N.
Broadway Avenue, Bartow, Florida 33830, (863) 534-4686, at least 7 days before
your scheduled court appearance, or immediately upon receiving this notification if
the time before before the scheduled appearance is less than 7 days; if you are
hearing or voice impaired, call 711.
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EXHIBIT 5
RESIDENTIAL MORTGAGE FORECLOSURE TRAINING STANDARDS

Introduction
Achieving an informed and committed workforce of Residential Mortgage Foreclosure
Mediators requires not only a grasp of the obvious mediation skills, but an extension of those
skills into practical and substantive knowledge areas including, but not limited to, mortgage loan
products, securities, loan servicers, court processes, and resolution options. A training model
which includes both a preliminary online modular dissemination of information followed by live
classroom training will provide this knowledge. Participants’ completion of online training
modules prior to a one-day live class will facilitate better discussion and greater comprehension.
Post training access to online practice resources can improve, develop statewide practice and
provide real time content updates.
Development of this training model is not only feasible, but also can be developed in a
timely way. We recommend that each training provider maintain a needs-based approach to
training, reflect on and respond to the participants’ needs, and clearly state a training rationale
that will serve as a methodological and ethical touchstone. It is our hope that this outline for
Residential Mortgage Foreclosure Mediation Training Objectives and Standards will lead to
quality mortgage foreclosure mediation training and practice throughout the State of Florida.
1.

Mortgage Foreclosure Mediation Training Goals
At the conclusion of the training, the participants shall be able to:

2.



Recognize Basic Legal Concepts in Mortgage Foreclosure Mediation



Identify Negotiation Dynamics in Mortgage Foreclosure Mediation



Identify Mediation Process and Techniques in Mortgage Foreclosure Mediation



Recognize Financial Issues in Mortgage Foreclosure Mediation



Identify Communication Skills in Mortgage Foreclosure Mediation



Recognize Ethical Issues in Mortgage Foreclosure Mediation

Learning Objectives
a.

Basic Legal Concepts in Mortgage Foreclosure Mediation
1)

Recognize basic legal concepts in mortgage foreclosures.
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b.

2)

Explain the process of, and timelines in, mortgage foreclosure and in the
mortgage foreclosure mediation process.

3)

Identify the state rules, state and federal statutes, servicing guidelines, and
local procedures and forms governing mortgage foreclosure mediation.

4)

Identify the protections, constraints, and exceptions of the Florida
Confidentiality and Privilege Act in the context of Mortgage Foreclosure
Mediation.

Negotiation Dynamics in Mortgage Foreclosure Mediation
1)

Recognize the issues of settlement authority as they relate to the
stakeholders in Mortgage Foreclosure Mediation.

2)

Recognize the impact of physical, telephonic, videoconference, on line or
other electronic means of appearance at the mediation conference on the
negotiation.

3)

Recognize the role(s) of the following in the Mortgage Foreclosure
Mediation process:
i.
ii.
iii.
iv.
v.
vi.
vii.
viii.
ix.
x.
xi.

lender
loan servicer
investor
mortgage broker
mortgage pool
second mortgagee
condominium association
homeowners’ association
lien holders (i.e., municipal, mechanics lien)
MERS
appraiser

4)

Recognize techniques for assessing risks and incentives in a mortgage
foreclosure case.

5)

Recognize concept of “good faith” and distinguish it from state court
appearance requirements.

6)

Recognize basic mortgage nomenclature and sources, types and structure
of mortgages.

7)

Identify options for resolution such as:
i.

modification of mortgage terms
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ii.
iii.
iv.
v.
vi.
vii.
viii.
ix.
x.
xi.

c.

partial loan forgiveness
placement of delinquent payments at the end of the loan term
short sale
deed in lieu of foreclosure
waiver of deficiency judgment
stipulation to modify (i.e., if mortgagor makes X number of
payments, then the loan will be modified)
principal set aside
repayment plan
loan reinstatement
“right to rent” (i.e., the bank owns the property and rents it to the
former borrower at the market rental rate)

Mediation Process and Techniques in Mortgage Foreclosure Mediation
1)

Identify procedural elements which should be addressed prior to the
parties’ entry into the mediation room including telephonic and other
electronic equipment.

2)

Identify information which needs to be exchanged prior to mediation (i.e.,
Pooling and Servicing Agreement; life of loan history; mortgagee current
financial disclosure; different loss mitigation, loan modification and other
resolution options).

3)

Identify issues which are appropriate for mortgage foreclosure mediation
and those that are not appropriate.

4)

Identify individuals who are essential participants in mortgage foreclosure
mediation as well as those who are entitled to be present and those who
are not required to participate but whose participation may be helpful in
mediation.

5)

Describe techniques for mediating when all parties are self-represented,
some parties are self-represented, or all parties are presented by counsel.

6)

Identify appropriate techniques for handling a situation where a
representative appearing for a party does not have full authority to settle.

7)

Discuss the dynamics of mediating when one or more parties, participants,
or representatives frequently participate in mediation.

8)

Discuss how emotions affect mortgage foreclosure issues and a party’s
ability to effectively mediate.

9)

Identify the role and procedures of the Program Manager
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d.

e.

f.

3.

Financial Issues in Mortgage Foreclosure Mediation
1)

Understand the Net Present Value Model of the Making Home Affordable
Program.

2)

Understand debt-to-income ratios and guidelines and potentials for redefaults.

3)

Identify Fannie Mae, Freddie Mac, FHA, VA, and other loan servicer and
investor issues and options.

Communication Skills in Mortgage Foreclosure Mediation
1)

Identify appropriate questions to assist the parties see their own and the
other party’s issues.

2)

Identify resources for foreign language interpreters and when and how to
use them.

Ethical Issues in Mortgage Foreclosure Mediation
1)

Recognize power imbalances and when a mediator shall advise the parties
of the right to seek independent legal counsel.

2)

Understand that a mediator shall not offer a personal or professional
opinion intended to coerce the parties, unduly influence the parties, decide
the dispute, direct a resolution of any issue or indicate how the court in
which the case has been filed will resolve the dispute.

3)

Memorializing the parties’ agreement.

Training Parameters
a.

Training Provider
1)

b.

Funding
1)

c.

Training may be provided by the Program Manager(s) OR by independent
training providers.

Fees would be paid by mediators to training provider(s) and may include
entire training process.

Structure
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1)

A series of self – study web based modules corresponding to the six
categories of learning objectives outlined in these recommendations –
each followed by an online quiz; completed at participant’s own pace.

2)

Final online test for pass code entry to live class.

3)

Live classroom training.
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